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STATEMENT OF THE | SSUE

The issue is whether Florida Adm nistrati ve Code Rul e 62B-
33.005(3)(a) is aninvalid exercise of delegated |egislative
authority for the reasons all eged by Petitioners.

PRELI M NARY STATEMENT

On June 7, 2006, doria Austin (Austin) and Jo Heslin
(Heslin) (collectively “Petitioners”) filed separate Petitions
for Determnation of Invalidity of Existing Rules with the
Di vision of Adm nistrative Hearings (DOAH). The petitions
al l eged that Florida Adm nistrative Code Rul es 62B-41.002(19)(a)
and (b) and 62B-33.005(3)(a) are invalid exercises of del egated
| egi slative authority.

The petitions were given DOAH Case Nos. 06-2003RX and 06-
2004RX and assigned to the undersigned ALJ. The cases were
consol i dated by Order dated June 16, 2006.

Li ght house Wal k, LLC (Lighthouse), petitioned to intervene

in each case in support of the validity of the chall enged rul es.



Li ght house’ s unopposed petition to intervene was granted by
O der dated June 16, 2006.

The final hearing was scheduled for July 7, 2006, but on
July 5, 2006, Petitioners filed an unopposed notion to cancel
the hearing. The notion was di scussed at a tel ephonic hearing
on July 6, 2006, and again i mediately prior to the final
hearing on July 7, 2006.

The parties represented at the hearings on the notion that
there are no material facts in dispute and that these cases can
be decided as a nmatter of |aw based upon a set of stipul ated
facts pursuant to the parties’ cross-notions for summary fina
order. As a result, the final hearing was cancelled and a
schedul e was established for the filing of the stipul ated facts
and | egal nenoranda/ proposed final orders. See Order dated
July 7, 2006.

Li ght house filed a Mdtion for Summary Final Order on
June 26, 2006. Through a filing on June 30, 2006, the
Department advised that it “fully supports and agrees with the
argunments presented [in Lighthouse’'s Mdtion for Sumrary Final
Order].” Petitioners filed a Motion for Summary Final Oder on
July 10, 2006.

On July 11, 2006, Petitioners filed a Notice of Voluntary
Wt hdrawal , which stated that “Petitioners . . . hereby wthdraw

their challenge to Rule 41.002(19)(a) and (b), Fla. Adm n.



Code.” Thus, those rules are no |longer at issue in this
pr oceedi ng.

On July 11, 2006, the parties filed an Anended Joi nt
Stipulation, which sets forth the stipulated facts agreed to by
the parties. On July 21, 2006, Lighthouse and the Depart nent
filed a Joint Menorandum of Law in support of Lighthouse’s
Motion for Sunmary Final Order, and Petitioners filed a Proposed
Final Order (PFO). The parties' |egal argunents have been given
due consi derati on.

FI NDI NGS OF FACT!

1. Austinis the ower of real property |ocated at 1580
| ndi an Pass Road, Port St. Joe, Florida.

2. Heslinis the owner of real property |located at 1530
| ndi an Pass Road, Port St. Joe, Florida.

3. Lighthouse is the applicant for a coastal construction
control line (CCCL) permt for structures and activities
proposed to occur on property |ocated adjacent to Austin's
property. Heslin' s property is located within 500 feet of the
proposed project site.

4. The property for which the CCCL permt is sought is
| ocated | andward of the nean high water |ine (MHW).

5. On January 31, 2006, the Departnent gave notice of
i ssuance of a CCCL permt to Lighthouse. The proposed permt

aut horizes activities 228 feet seaward of the CCCL,



specifically, the construction of a subdivision roadway/cul -de-
sac including asphalt and |inerock foundation, excavation of
soil, filling of soil, ornanmental street |ights, stormater
managenent swal es, bel ow grade utilities, and dune enhancenent
pl anti ngs.

6. Lighthouse obtained a subdivision plat for the site
from@lf County, Florida, on June 28, 2005, which includes 12
platted | ots seaward of the CCCL, each approxi mately one quarter
acre in size.

7. Wien issuing the CCCL permt, the Departnent did not
consi der the platted subdivision that will be serviced by the
perm tted roadway project.

8. Austin filed a petition challenging the issuance of the
CCCL permt to Lighthouse. The challenge is styled Goria

Austin v. Lighthouse Walk, LLC and Departnent of Environnental

Protection, DOAH Case No. 06-1186 (hereafter “the Permt

Chal I enge”), and is pending before Judge Al exander.
9. Heslin sought and was granted | eave to intervene in the
Perm t Chal |l enge.
10. Paragraphs 6, 10, and 18 of the Petition for Fornal
Adm ni strative Proceeding (Petition) in the Permt Challenge
state as follows:
6. The proposed subdivision that is

intended to be built by Lighthouse, wll
result in inconpatible high density



residential devel opnent seaward of the
costal control line and seaward of the
Petitioners’ homes. The inconpatible and

i nappropriate nature of this subdivision
wll greatly increase the danger of
Petitioners’ homes bei ng damages by storm
driven debris in the event of a major storm
event such as a hurricane occurring in this
ar ea.

10. The area in question on Cape San Bl as
is presently developed in very |ow density
single famly hone sites. The proposed
devel opnent woul d create high density
devel opnent seaward of the coasta
construction control line for which
construction is totally unnecessary and
could easily be greatly mnimzed. The
parcel in question could accomodate a
resi dential subdivision w thout encroaching
seaward of the present coastal construction
and control line. In light of the above, it
is clear the project violates Rule 62B-
33.005(3), Florida Adm nistrative Code.

* * *

18. The proposed permt would create a
hi gh density subdi vi si on which would create
a multitude of small single famly lots on
this site. By granting the permt for this
site devel opnent, the Departnment is
condoni ng the intended construction of a
mul titude of single famly residences which
are totally inappropriate for the beach dune
systemin this area. The conbined effect of
the construction of single famly residences
on the proposed plat seaward of the coasta
construction control line wll maxim ze
i npacts to the beach dune system not
mnimze the inpact as required by the
Departnment’s rules in Chapter 62B-33,
Fl ori da Adm ni strative Code.



11. Lighthouse noved to dismss the Petition in the Permt
Chal I enge, to strike certain allegations, and for an Order in
limne in that case. The Departnent filed a nmenorandum of | aw
in support of Lighthouse’s notion, stating, in part:

6. Contrary to Petitioner’s argunent in
par agraph 2(b), the Departnent’s rule
contains a standard for determ nation of
“curmul ative effects.” Rule 62B
33.005(3)(a), F.A.C., provides that “[I]n
assessing the cumul ative effects of a
proposed activity, the Departnent shal
consider the short-termand | ong-term
i npacts and the direct and indirect inpacts
the activity would cause in conbination with
exi sting structures in the area and any
other simlar activities already permtted
or for which a permt application is pending
within the sanme fixed coastal cell.” The
Departnment’s rules also contain a regul atory
definition of “inpacts” (not “cunul ative
i npacts” as argued by the Petitioner).
Therefore, consideration of future
applications not yet pending with the
Departnent is outside the scope of the
Departnent’s permitting jurisdiction under
the rule.

7. Contrary to the argunents nade by
Petitioner in paragraph 2(c) and (d)
construction of a “residential subdivision”
is not a foregone conclusion. First, in
Rul e 62B-33.005(3)(a), F.A.C., it states
that “[e]ach application shall be eval uated
onits own nerits in making a permt
deci sion; therefore, a decision by the
Departnment to grant a permt shall not
constitute a commtnent to permt additional
simlar construction within the sanme fixed
coastal cell. Second, use by an applicant
of the single famly hone general permt
aut hori zed by Section 161.053(19), F.S., and
existing in Rule 62B-34.070, F.A.C., is not
governed by the principle that a general



permt is authorized w thout additional
agency action. The concept of a general
permt adopted by rule exists in many
different permtting prograns of the
Departnent. The different permtting
prograns are created and governed by their
organic statutes, and only those statutes
(and rul es promul gated under then) should be
| ooked to for the legal principles that
apply in the permtting program (See

par agraph 4. above). The case |aw cited by
Petitioner in paragraph 2(c) of her response
refers to general permts established under
Chapter 403, F.S., specifically authorized
by Section 408.814, F.S. Section 403.814(1)
provi des for use of a general permt 30 days
after giving notice to the departnent
“W t hout any agency action by the
departnent.” See § 403.814(1), Fla. Stat.
(2005). No simlar provision appears in
Section 161.053(19), F.S. In addition,
Section 403.814, F.S. provides for

adm ni strative review of the use of a
general permt where the Departnent
publ i shes or requires the applicant to
publish notice of its intent to use a
general permt. See § 403.814(3), Fla.
Stat. (2005); Ham lton County Bd. of County
Commirs v. State, Departnent of

Envi ronnent al Regul ati on, 587 So.2d 1378
(Fla. 1%' DCA 1991) and City of Jacksonville
v. Departnent of Environnental Protection,
24 F. A L.R 938 (Fla. DEP 2001).

12. By Order dated May 23, 2006, Judge Al exander struck
par agraphs 6, 10, and 18 of the Petition in the Permt
Chal | enge, holding, in part:

Second, the Mdtion to Strike is granted in
part, and paragraphs 6, 10, and 18 are
stricken. The Mdtion to Stri ke paragraphs 9
and 19 is denied since paragraph 9 sinply
tracks the | anguage in Florida

Adm ni strative Code Rule 62B-33.005(3)(a),
and neither paragraph nmakes specific



reference to inpacts fromthe proposed
construction of a residential subdivision.
Al t hough paragraphs 5 and 13 refer to

al l eged inpacts to “wildlife habitat,”

“drai nage,” and “w nd and water borne

m ssiles during a storm” which m ght
arguably include matters unrelated to this
action, the granting of the Mdtion in Limne
bel ow precludes Petitioner fromintroducing
evi dence regardi ng i npacts to habitat other
than sea turtles, the stormmater exenption
and wi nd and water borne m ssiles caused by
t he proposed construction of a residenti al
subdi vi si on

Finally, the Motion in Limne is granted,
and Petitioner (and Intervenor) shall be
precluded fromintroduci ng evidence in
support of allegations relating to
currul ati ve i npacts caused by the proposed
construction of a residential subdivision,
debris and wi nd and water borne mssiles
fromthe proposed construction of a
residential subdivision, the exenption of
swal es from stormvat er di scharge permt
requi renents, and any habitat inpacts
unrel ated to sea turtles. See § 161. 053,
Fla. Stat. (2005); Fla. Adm n. Code R 62B-
33.005, 62B-33.007, and 62-25.030(1)(c).

13. Petitioners have alleged in this case that Rule 62B-
33.005(3)(a) is an invalid exercise of delegated | egislative
authority. Lighthouse has disputed that allegation in its
Motion for Summary Final Order, which is fully supported by the
Depart nent .

14. Section 161.053(5)(a), Florida Statutes, was first
adopted by the Legislature in 1983. The statute was anended

Wi t hout any substantive changes to its text in 1987.



15. Section 161.053(5)(a)3., Florida Statutes (2005),?2
currently states in pertinent part:

(5) Except in those areas where | oca
zoni ng and buil di ng codes have been
establ i shed pursuant to subsection (4), a
permt to alter, excavate, or construct on
property seaward of established coastal
construction control |lines may be granted by
the departnent as foll ows:

(a) The departnment nay authorize an
excavation or erection of a structure at any
coastal |ocation as described in subsection
(1) upon receipt of an application froma
property and/or riparian owner and upon the
consi deration of facts and circunstances,

i ncl udi ng:

3. Potential inpacts of the |ocation of
such structures or activities, including
potential cunulative effects of any proposed
structures or activities upon such beach-
dune system which, in the opinion of the
departnent, clearly justify such a permt.

16. Rule 62B-33.005(3)(a) was anended in 1996 as foll ows:
(3) After reviewing all information

requi red pursuant to this Chapter, the
Depart nent shall:

(a) Deny any application for an activity
whi ch either individually or cunul atively
would result in a significant adverse inpact
i ncluding potential cunul ative effects. In
assessing the curul ati ve effects of a
proposed activity, the Departnent shal
consi der the short-termand | ong-term
i npacts and the direct and indirect inpacts
the activity would cause in conmbination with
existing structures in the area and any
ot her activities proposed within the sane
fixed coastal cell. The inpact assessnent

10



17.

shall include the anticipated effects of the
construction on the coastal system and
marine turtles. Each application shall be
eval uated on its own nerits in naking a
permt decision, therefore, a decision by
the Departnent to grant a permt shall not
constitute a commtnent to permt additional
simlar construction within the sane fixed
coastal cell

Rul e 62B- 33.005(3)(a) was anended in 2000, as foll ows:

(3) After reviewing all information
requi red pursuant to this Chapter, the
Department shall:

(a) Deny any application for an activity
whi ch either individually or cunul atively
woul d result in a significant adverse inpact
i ncluding potential cunulative effects. In
assessing the cunul ative effects of a
proposed activity, the Departnent shal
consi der the short-termand | ong-term
impacts and the direct and indirect inpacts
the activity would cause in conbination with

11



exi sting structures in the area and any
other simlar activities already permtted
or for which a pernmt application is pending
within the sane fixed coastal cell. The

i npact assessnent shall include the
anticipated effects of the construction on
the coastal systemand nmarine turtles. Each
application shall be evaluated on its own
merits in making a permt decision,
therefore, a decision by the Departnent to
grant a permt shall not constitute a
commtnent to permt additional simlar
construction within the sane fixed coasta
cell.

18. Rule 62B-33.005(3)(a) currently appears as set
forth in the precedi ng paragraph, but w thout the
underl i ni ng.

19. One of the provisions in Rule 62B-33.005(3)(a) that is
bei ng challenged in these cases states that the Departnent
shal | :

[d] eny any application for an activity which
either individually or cunul atively woul d
result in a significant adverse inpact

i ncluding potential cunulative effects. In
assessing the cunul ative effects of a
proposed activity, the Departnent shal

consi der the short-termand | ong-term
impacts and the direct and indirect inpacts
the activity would cause in conmbination with
existing structures in the area and any
other simlar activities already permtted
or for which a permt application is pending
within the sane fixed coastal cell. The

i npact assessnent shall include the

antici pated effects of the construction on
the coastal systemand marine turtles.

20. This provision was first added to Rule 62B-33.005 in

1996. It was anended on August 27, 2000.

12



21. The other provision in Rule 62B-33.005(3)(a) that is

bei ng challenged in these cases is the requirenent that:
[e]ach application shall be evaluated on its
own nerits in making a permt decision,
therefore, a decision by the Departnent to
grant a permt shall not constitute a
commtnment to permt additional simlar
construction within the sane fixed coasta
cell.

22. This provision was first added to Rule 62B-33.005 in
1996.

23. Rule 62B-33.005 is intended by the Departnment to
i npl enent Section 161.053(5)(a)3., Florida Statutes.

24. Rule 62B-33.005(3)(a) reflects the Departnent’s
construction of the phrase “potential cunulative effects of any
proposed structures or activities,” as that phrase appears in
Section 161.053(5)(a)3., Florida Statutes. Petitioners disagree
with the Departnment’s construction of the statute.

25. Rule 62B-41.002 was first devel oped on August 23,
1992, as part of the newy enacted Rul e Chapter 16B-41, which
was | ater designated as Rul e Chapter 62B-41.

26. Rule 62B-41.002(28), first developed in 1992, is the
precursor to Rules 62B-41.002(19)(a) and (b), which were added
on Cctober 23, 2001.

27. Rule 62B-41.002 is intended by the Departnent to

i npl enent Section 161.041, Florida Statutes.

13



28. Rule 62B-41.002(19)(b) reflects the Departnent’s
construction of the phrase “potential cunulative effects of any
proposed structures or activities,” as that phrase appears in
Section 161.041(2)(c), Florida Statutes. Petitioners disagree
wWth the Departnent’s construction of the Statute.

29. The current |anguage of Section 161.041(2), Florida
Statutes, was adopted by the Legislature in 1987, as follows:

(2) The departnment may aut horize an
excavation or erection of a structure at any
coastal |ocation upon receipt of an
application froma property or riparian
owner and upon consideration of facts and
ci rcunst ances, incl udi ng:

(a) Adequate engineering data concerning
inlet and shoreline stability and storm
tides related to shoreline topography;

(b) Design features of the proposed
structures or activities; and

(c) Potential inmpacts of the |ocation of
such structures or activities, including
potential cunulative effects of any proposed
structures or activities upon such beach-
dune system or coastal inlet, which, in the
opi nion of the departnment, clearly justify
such a permt.

30. Rule 62B-41.002(19) was anended to its current formin
2001, as follows:
(28) Renunbered as (19)

* * *

(a) “Adverse Inpacts” are those inpacts to
the active portion of the coastal system
resulting from coastal construction. Such

14



i npacts are caused by coastal construction
whi ch has a reasonabl e potential of causing
a nmeasurable interference with the natura
functioning of the coastal system The
active portion of the coastal system extends
of fshore to the seaward limt of sedi nent
transport and includes ebb tidal shoals and
of f shore bars.

(b) "Cunul ative |Inpacts" are inpacts
resulting fromthe short-termand | ong-term
i npacts and the direct and indirect inpacts
the activity would cause in conmbination with
exi sting structures in the area and any
other simlar activities already pernmtted
or for which a pernmt application is pending
within the sane fixed coastal cell. The
i npact assessnent shall include the
anticipated effects of the construction on
the coastal systemand narine turtles. Each
application shall be evaluated on its own
nerits in naking a permt decision,
therefore, a decision by the Departnent to
grant a permt shall not constitute a
commtrment to pernmt additional simlar
construction within the sane fixed coasta
cel | individual coastal constructionwhich-
- ) )
H—perm-tied as—a ggnelal practi-ce—on ethe|1
eea§tal properti-es—-A-the SaRE general—area
9'.'|.added to—the aduelse_lnpaets H-OR
e*'St'”? egastal ie”St'Hgt'e“ é'e expect-ed

31. The scope of the "cunulative inpact" review under the

Envi ronnental Resource Permt (ERP) programis described in the
“Basis of Review wused by the South Florida Water Managenent
District, St. Johns River \Water Managenent District, and
Sout hwest Fl ori da Wat er Managenent.

32. Under the “Basis of Review,” cunulative inpacts are

consi dered unaccept abl e when the proposed system considered in

15



conjunction with the past, present, and future activities, would
result in a violation of state water quality standards or
significant adverse inpacts to functions of wetlands or other
surface waters. The cunul ative inpact evaluation is conducted
usi ng an assunption that reasonably expected future applications
with like inpacts will be sought, thus necessitating equitable
di stribution of acceptable inpacts anong future applications.
In review ng i npacts of a current ERP project application, the
agency wll review inpacts from pendi ng projects and extrapol ate
fromthose inpacts to see what inpacts future projects could
contribute, using objective criteria, such as conprehensive
pl ans, plats on file with local governnents, or applicable I and
use restrictions and regul ati ons.

33. Tony McNeal, the administrator of the Departnent’s
CCCL perm tting program acknow edged in his deposition
testinmony that the |ast sentence of Rule 62B-33.005(3)(a) “is a
way of saying that the Departnent is not going to be bound by
its prior actions in simlar cases.” However, he al so expl ai ned
that the sentence does not allow the Departnent to act
i nconsi stently because the Departnent “consistently applies the
sanme rules” to each project that comes before it and “[t]he only

thing that changes are the facts surrounding the project.”

16



CONCLUSI ONS OF LAW

34. DOAH has jurisdiction over the parties to and subject
matter of this proceeding pursuant to Section 120.56, Florida
St at ut es.

35. A summary final order is appropriate where, as here,
DOAH has final order authority and the parties agree that there
IS “no genuine issue as to any material fact.” 8§ 120.57(1)(h),
Fla. Stat.

36. Section 120.56(1)(a), Florida Statutes, provides that
“[a]lny person substantially affected by a rule . . . may seek an
adm ni strative determ nation of the invalidity of the rule on
the ground that the rule is an invalid exercise of del egated
| egislative authority.” See also 8§ 120.56(3)(a), Fla. Stat.

37. The parties stipulated that Petitioners have standing
to challenge the validity of Rule 62B-33.005(3)(a).

38. The purpose of a rule challenge proceeding is “to
determne the facial validity of [the challenged rules], not to
determne their validity as applied to specific facts, or

whet her the agency has placed an erroneous construction on

them” Fairfield Cormunities v. Florida Land and \Water

Adj udi catory Conmin, 522 So. 2d 1012, 1014 (Fla. 1st DCA 1988).

39. Petitioners have the burden to prove by a
preponderance of the evidence in this de novo proceeding that

Rul e 62B-33.005(3)(a) is an invalid exercise of del egated

17



| egislative authority. § 120.56(3)(a), Fla. Stat.; Dept. of

Health v. Merritt, 919 So. 2d 561 (Fla. 1st DCA 2006) .

40. Rule 62B-33.005(3)(a) is entitled to a presunption of

validity. See St. Johns River Water Managenent Dist. v.

Consol i dat ed- Tonoka Land Co., 717 So. 2d 72, 76 (Fla. 1st DCA

1998) ("Before the 1996 revision of the Adm nistrative Procedure
Act, the courts had held that a rule was presuned to be valid,
and that the party challenging a rule has the burden of
establishing that it is invalid. [T]hese principles continue to

apply in a proceeding to challenge an existing rule .
(Citations omtted)).

41. A rule is an invalid exercise of delegated |egislative
authority if any one of the foll ow ng applies:

(a) The agency has materially failed to
follow the applicable rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)1l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)l.;

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious.

Arule is arbitrary if it is not supported
by logic or the necessary facts; arule is

18



capricious if it is adopted w thout thought
or reason or is irrational; or

(f) The rule inposes regulatory costs on
the requl ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconplish the statutory objectives.

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be

i npl emented is also required. An agency may
adopt only rules that inplenent or interpret
the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's

cl ass of powers and duties, nor shall an
agency have the authority to inpl enent
statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general |y describing the powers and

functi ons of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute.

8 120.52(8), Fla. Stat. See also § 120.536(1), Fla. Stat.
(repeating the “flush-left” paragraph found at the end of
Section 120.52(8), Florida Statutes).

42. Petitioners contend that Rule 62B-33.005(3)(a) is
invalid under paragraphs (b), (c), (d), and/or (e) of Section
120.52(8), Florida Statutes.

43. Section 120.52(8)(b), Florida Statutes “pertains to

t he adequacy of the grant of rul emaking authority,”

19



Consol i dat ed-Tonpoka, 717 So. 2d at 81, and prohibits an agency

from adopting rules on a subject that the Legislature has not
gi ven the agency specific statutory authority to regulate. See

Board of Trustees of the Internal |nprovenent Trust Fund v. Day

Cruise Ass'n, Inc., 794 So. 2d 696, 700 (Fla. 1st DCA 2001)

(“[A] genci es have rul emaki ng authority only where the
Legi sl ature has enacted a specific statute, and authorized the
agency to inplenent it, and then only if the . . . rule
i npl enments or interprets specific powers or duties, as opposed
to inprovising in an area that can be said to fall only
generally within sone class of powers or duties the Legislature
has conferred on the agency.”).
44, The authority for a rule

is not a matter of degree. The question is

whet her the statute contains a specific

grant of legislative authority for the rule,

not whet her the grant of authority is

specific enough. Either the enabling

statute authorizes the rule at issue or it

does not. [T]his question is one that nust

be determ ned on a case-by-case basis.

Sout hwest Fl ori da WAt er Managenent Dist. v. Save the Manhat ee

Club, Inc., 773 So. 2d 594, 599 (Fla. 1st DCA 2000) (enphasis in

original).
45. Rule 62B 33.005(3)(a) does not exceed the rul emaki ng
authority granted to the Departnent in Section 161. 053, Florida

Statutes. The rule falls squarely within the authority granted

20



to the Departnent to establish a permtting program for
construction seaward of the CCCL, see § 161.053(21), Fla. Stat.
(“The departnent is authorized to adopt rules related to .
activities seaward of the coastal construction control |ine
[and] . . . permtting prograns . . . .”), and the rule
interprets and i nplenments the specific statutory powers and
duties delegated to the Departnment by the statute. See
8§ 161.053(5)(a), Fla. Stat. (authorizing the Departnent to
permt constructi on seaward of the CCCL upon receipt of an
application and upon consideration of facts and circunstances
including the potential inpacts of the |location of the structure
and the potential cunulative inpacts of any proposed structures
on the beach-dune systen).

46. Thus, Rule 62B-33.005(3)(a) is not an invalid exercise
of del egated | egislative authority under Section 120.52(8)(b),
Fl ori da Stat utes.

47. Section 120.52(8)(c), Florida Statutes “relates to the
[imtations inposed by the grant of rul emaki ng authority,”

Consol i dat ed- Tonpka, 717 So. 2d at 81, and prohibits an agency

from adopting rules that go beyond -- “enlarges” -- or conflict
with -- “nodifies or contravenes” -- the statute being

i npl enented. See, e.g., Day Cruise Ass'n, 794 So. at 701

(i nvali dating proposed rule that had the effect of prohibiting

so-called “crui ses to nowhere” because, anong other things, the
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statute expressly prohibited the adoption of rules that

interfere with conmerce); Save the Manatee Cub, 773 So. 2d at

600 (invalidating rule that grandfathered projects based upon
their prior approvals because the statute only authorized
exenpti ons based upon environnental inpacts).

48. Rule 62B 33.005(3)(a) does not enlarge the statute
bei ng i npl enented by the Departnent. |Indeed, the crux of
Petitioners’ argunent as to the invalidity of the rule is that
the Departnent is undertaking | ess of a cumul ative inpact
analysis than is required by Section 161.053, Florida Statutes.
See Petitioners’ PFO, at 7 (“The central question in this case
i s whether the Departnment exceeded its rul emaki ng powers by
[imting the legislatively mandated [cumnul ative inpact] analysis
to the consideration of only existing structures or activities
or [those] which a permt has been issued by, or is pending
before, the Departnent.”) (enphasis in original).

49. As nore fully discussed bel ow, Rule 62B- 33.005(3)(a)
does not nodify or contravene Section 161.053(5)(a)3., Florida
Statutes, which the parties agree is the primary statute being
interpreted and i npl enented by the rule.

50. Section 161.053(5)(a)3., Florida Statutes, requires
that prior to permtting structures or activities seaward of the
CCCL, the Departnent nust consider the “[p]otential inpacts of

the |l ocation of such structures or activities, including
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potential cumrmulative inpacts of any proposed structures or

activities upon the beach-dune system . . . .” (Enphasis
supplied).
51. “Cumul ative inpacts” are generally understood to be

the potential inpacts of future simlar projects in the vicinity

of the project under review, see generally Cal oosa Property

Omers’ Association, Inc. v. Departnent of Environnental

Regul ation, 462 So. 2d 523, 526-27 (Fla. 1st DCA 1985), and they

are required to be assessed in various environnmental permtting
progranms. The extent of the assessnment depends upon the statute

governing the permtting program See, e.g., Sierra CQub v. St

Johns River Water Managenent Dist., 816 So. 2d 687 (Fla. 5th DCA

2002) (discussing statutory and rule anendnents that “short-
circuited” the cumul ative inpact anal ysis under the ERP program
where the project’s inpacts have been fully mtigated within the
drai nage basin). The dispute in this case involves the scope of
the cunul ative inpact analysis required by Section
161.053(5)(a)3., Florida Statutes.

52. The cunul ative inpact analysis described in Rule 62B
33.005(3)(a) includes two conponents that are to be evaluated in
conbi nation with each other. The first conponent is the various
i npacts -- i.e., short-term long-term direct, and indirect --
of the project under review. The second conponent is the

i npacts of other structures and activities -- i.e., existing,
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permtted, and proposed -- in the vicinity of the project under
review. Petitioners’ challenge to the validity of the rule
focuses on the rule’s failure to include reasonably foreseeabl e
projects as part of the second conponent of the analysis.?3

53. Chapter 161, Florida Statutes, does not define the
phrase “proposed structures or activities,” which is what the
cunul ative inpact analysis is required to address. In the
context of Section 163.053(5)(a)3., Florida Statutes, the phrase
must be referring to structures and activities other than those
in the permt application under review (as the phrase is used
el sewhere in Section 161.053, Florida Statutes) because the
statute would be illogical if the cunulative inpact anal ysis was
limted to the project under review.

54. Petitioners argue that the cunul ative inpact analysis
required by Section 161.053(5)(a)3., Florida Statutes, nust
i ncl ude structures and activities that have not been proposed to
the Departnment if they are reasonably expected in the future.
The Departnent and Li ght house argue that the required cunul ative
i npact analysis is nore limted, and includes only structures
and activities that are existing, permtted, or have been
proposed to the Departnment. See Fla. Adm n. Code R 62B-
33.005(3)(a) (requiring consideration of the various inpacts of
the project under review in conbination with “[1] existing

structures in the area and [2] any other simlar activities [a]
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al ready permtted or [b] for which a permit application is
pending within the sanme fixed coastal cell”).

55. An agency’'s interpretation of a statute that it is
charged with inmplementing is entitled to deference unless the

interpretation is clearly erroneous. See, e.g., Atlantis at

Perdido Ass’n, Inc. v. Warner, 2006 Fla. App LEXIS 11210, at *15

(Fla. 1st DCA July 6, 2006); Lakel and Regi onal Medical Center,

Inc. v. Agency for Health Care Adm n., 917 So. 2d 1024, 1029

(Fla. 1st DCA 2006). The Departnent’s interpretation of the
scope of the cumul ative inpact analysis required by Section
161.053(5)(a)3., Florida Statutes, is not clearly erroneous.

56. The cases cited by Petitioners in their PFO (e.g.
pages 5-7, 17-18, 22-23) for the proposition that a cunul ative
i npact anal ysis necessarily includes an eval uation of projects
that are reasonably foreseeabl e are distingui shable. Those
cases involved permtting programs governed by statutes
specifically requiring consideration of other projects that are

reasonably expected in the future. See, e.g., Conservancy, |nc.

v. A Vernon Allen Builder, Inc., 580 So. 2d 772 (Fla. 1st DCA

1991) (reversing final order approving dredge and fill permt
and remandi ng for consideration the project's cumnul ative inpacts
in accordance with Section 403.919, Florida Statutes, which is

now codified in Section 373.414(8)(a), Florida Statutes).
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57. \Were the Legislature has intended the Departnent or
other permtting agency to consider reasonably foreseeable
projects as part of a cumulative inpact analysis, it has clearly
expressed that intent. See, e.g., 8§ 373.414(8)(a)3., Fla. Stat.
(requiring consideration of activities that “may reasonably be
expected to be located within surface waters or wetl ands .
in the same drainage basin” in the future as part of the
curul ative inpact analysis under the ERP progran). If the
Legi slature had intended the cunul ative inpact analysis required
by Section 161.053(5)(a)3., Florida Statutes, to include such
projects -- as conpared to “proposed structures or activities”

- it presumably woul d have said so.

58. Thus, Rule 62B-33.005(3)(a) is not an invalid exercise
of del egated | egislative authority under Section 120.52(8)(c),
Fl ori da Statutes.

59. A rule is invalid under Section 120.52(8)(d), Florida
Statutes, if it is vague, fails to establish adequate standards
for agency decisions, or vests unbridled discretion in the
agency.

60. Rule 62B-33.005(3)(a) is not vague. It does not
"require[] performance of an act in terns that are so vague that
men of common intelligence nust guess at its neaning."

Sout hwest Fl ori da Water Managenent Dist. v. Charlotte County,

774 So. 2d 903, 915 (Fla. 2nd DCA 2001). See also Cole Vision
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Corp. v. Dept. of Business and Professional Reg., 688 So. 2d 404

(Fla. 1st DCA 1997). The rule clearly defines the types of
structures and activities that will be considered in the

cunul ative inpact analysis, and other provisions of Rule Chapter
62B- 33 enunerate the standards by which each application will be
evaluated “on its own nerits.”

61. Rule 62B-33.005(3)(a) establishes adequate standards
for agency decisions. The CCCL permtting standards in Rule
Chapter 62B- 33 are extrenely detailed and contai n adequate
standards to gui de the Departnment’s deci sion whether or not to
issue a CCCL permt. Nothing in Rule 62B-33.005(3)(a) relieves
t he Departnent from applying those standards to each CCCL permt
application that cones before it, which is what the Departnent
does according to M. MNeal’'s unrebutted deposition testinony.

62. Rule 62B- 33.005(3)(a) does not vest unbridled
di scretion in the Departnent by stating that each permt
application wll be evaluated “on its owm nerits” or by stating
that “a decision by the Departnment to grant a permt shall not
constitute a commtnent to pernit additional simlar
construction within the sane fixed coastal cell.” Nothing in
t hose statenents relieves the Departnment from consistently
applying the detailed CCCL permtting standards from one project
to the next, which is what the Departnent does according to M.

McNeal s unrebutted deposition testinony.
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63. Rule 62B- 33.005(3)(a) does not preclude the Departnent
fromlooking at or relying upon its precedent in making perm:t
decisions. The rule precludes nothing, and the Departnent is
free to look at/rely on prior permtting decisions. The rule
sinply explains that the Departnent’s approval of another CCCL
permt for simlar construction in the vicinity of the project
under reviewis not, in and of itself, a basis for the approval
of the project under review.

64. Thus, Rule 62B-33.005(3)(a) is not an invalid exercise
of del egated | egislative authority under Section 120.52(8)(d),
Fl orida Statutes.

65. A rule is invalid under Section 120.52(8)(e), Horida
Statutes, if it is arbitrary or capricious.

66. A rule is arbitrary if it is “not supported by |ogic
or the necessary facts,” and it is capricious if it is “adopted
wi t hout thought or reason or is irrational.” 8§ 120.52(8)(e),

Fla. Stat. See also Board of Medicine v. Florida Acadeny of

Cosnetic Surgery, 808 So. 2d 243, 255 (Fla. 1st DCA 2002); Board

of Cinical Laboratory Personnel v. Fla. Ass’'n of Bl ood Banks,

721 So. 2d 317, 318 (Fla. 1st DCA 1998); Agrico Chem cal Co. v.

Dept. of Environnental Reg., 365 So. 2d 759, 763 (Fla. 1st DCA

1979).
67. It appears that the Departnent previously interpreted

the scope of the cunulative inpact analysis required by Section
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161.053(5)(a)3., Florida Statutes, in a nanner consistent with
the interpretation advocated by Petitioners in this case. See,

e.g., Machata v. Dept. of Environnental Protection, 1994 Fl a.

ENV LEXIS 45, at *7 (DEP 1994) (rejecting hearing officer’s
finding of fact No. 122 regarding the proper application of the
Departnment’s cunul ati ve i npact analysis, and adopting in |lieu

t hereof the exception reported at 1994 Fla. ENV LEXI S 94, *20,
whi ch expl ai ned that the predecessor to Rule 62B-33.005(3)(a)
“specifically requires the Departnent to consider whether a
nunber of simlar structures or activities along the coast may
have a significant cunul ative inpact”).

68. The limted record in this case does not expl ain why
the Departnent changed its interpretation of Section
161.053(5)(a)3., Florida Statutes, to narrow the scope of the
curmul ative inpact analysis, as it apparently did in 1996 and
2000 when it amended Rul e 62B-33.005(3)(a) to its present form
It is possible, however, that the amendnents were the result of

the invalidation of the rule s predecessor in Machata v.

Departnent of Environnental Protection, 1994 Fla. Dv. Adm

Hear. LEXIS 5195 (DOAH 1994) (invalidating Rule 16B-33.005(7)
because its reference to “simlar structures” and “segnent of
shoreline” failed to establish adequate standards to guide
agency discretion and was arbitrary and capricious (at **21-23,

69-70), and noting (at *27) that the Departnment “interprets and
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i mpl ements these terms with little, if any, consistency”), per

curiamaff’d, 678 So. 2d 342 (Fla. 1st DCA 1996) (table).*

69. The fact that the | anguage of Section 161. 053(5)(a)3.,
Florida Statutes, has remained naterially the sane since 1983
does not affect the Departnent’s authority to change its
interpretation of the statute by amendi ng Rul e 62B-33. 005

| ndeed, as explained in Departnent of Adm nistration v.

Al banese, 445 So. 2d 639 (Fla. 1st DCA 1984),

an adm ni strative agency is not necessarily
bound by its initial construction of a
statute evidenced by the adoption of a rule
and that an agency may validly adopt
subsequent rul e changes that give effect to
a differing construction of the organic
statute so |l ong as this subsequent
construction is consistent with a reasonably
perm ssi bl e construction of that statute.
Such flexibility is necessary to permt
changes in agency policy permssible under a
view of the statute broadly conceived in

I ight of subsequent experience.

ld. at 642. See also Ceveland dinic Florida Hospital v.

Agency for Health Care Adm n., 679 So. 2d 1237, 1242 (Fla. 1st

DCA 1999).

70. The Departnent is not required in this proceeding to
justify its decision to anmend Rul e 62B-33.005(3)(a) in 1996 or
2000 to narrow the scope of the cunul ative inpact analysis. See

Agency for Health Care Admn. v. Fla. Coalition of Professional

Laboratory Organi zations, Inc., 718 So. 2d 869, 871-72 (Fla. 1st

DCA 1998) (“We find nothing in the 1996 anendnents or, indeed,
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the entire [Admi nistrative Procedure Act], requiring an agency,
in exercising its quasi |egislative/adm nistrative rul emaki ng
function, to prove that its existing, unchall enged rul e was
unwi sely, capriciously or arbitrarily adopted, or to offer an
expl anation of necessity for the repeal or anmendnent thereof.”).

71. Instead, under Section 120.52(8)(e), Florida Statutes,
it is Petitioners who have the burden to denonstrate that the
Departnment’s current interpretation of Section 161.053(5)(a)3.,
Florida Statutes, is illogical or irrational. Petitioners
failed to do so.

72. The Joint Menorandum of Law filed by the Lighthouse
and the Departnent includes persuasive argunent (e.g., pages 12-
14) regarding the logic of the Departnment’s current rule.

73. Specifically, Lighthouse and the Departnent argue, and
t he undersigned agrees that it is not illogical or irrational
for the Departnment to |imt the scope of the cunul ative inpact
analysis to the other structures and activities for which the
Departnent has specific design and | ocation information — i.e.,
“existing structures in the area and any other simlar
activities already permtted or for which a permt application
is pending within the sane fixed coastal cell” --— because the
Departnent will have sufficient information about those projects
to make a judgnment about the conbined inpact of those projects

and the project under review on the beach-dune system As to
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ot her future projects (whether reasonably foreseeable or not),
the Departnent would be required to guess about their precise

| ocation and design and the manner in which they mght interact
with the project under review and the dynam c beach-dune system
which may result in a cumulative inpact analysis that is

specul ative and, potentially, unreliable or m sl eading.

74. Thus, Rule 62B-33.005(3)(a) is not an invalid exercise
of del egated | egislative authority under Section 120.52(8)(e),
Fl orida Statutes.

75. In sum Petitioners failed to neet their burden to
prove by a preponderance of the evidence that Rule 62B
33.005(3)(a), or any portion thereof, is an invalid exercise of
del egated | egislative authority under Section 120.52(8), Florida
St at ut es.

76. Petitioners also contend that Rule 62B-33.005(3)(a) is
invalid because “it was adopted in derogation of Section
120.68(7)(e)3., Florida Statutes, which requires an agency to
followits owm precedent.” See Petitioners’ PFO at 20.

77. Section 120.68(7)(e)3., Florida Statutes, does not
provide a basis for invalidating a rule. The statute applies in
t he context of judicial review of the agency’s application of a
rule to a particular set of facts, not in a rule challenge

proceedi ng under Section 120.56, Florida Statutes
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78. Furthernore, Section 120.68(7)(e)3., Florida Statutes,
does not require an agency to blindly followits prior decisions
as Petitioners’ argunent seens to suggest. Indeed, the statute
inmplicitly allows the agency to deviate fromits precedent so

long as it explains the deviation. See Martin Menorial Hospital

Ass’n v. Dept. of Health & Rehabilitative Servs., 584 So. 2d 39,

40 (Fla. 1st DCA 1991) (citing North Mam GCeneral Hospital v.

Ofice of Coormunity Medical Facilities, 355 So. 2d 1272 (Fl a.

1st DCA 1978), for the proposition that “agency action which
yi el ds inconsistent results based upon simlar facts, wthout

reasonabl e expl anation, is inproper” (enphasis supplied)).

ORDER

Based upon the foregoing Fi ndings of Fact and Concl usi ons
of Law, it is
ORDERED that the Petitions for Determnation of Invalidity

of Existing Rules are disn ssed.
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DONE AND ORDERED this 8th day of August, 2006, in

Tal | ahassee, Leon County, Flori da.

//KM/M«/

T. KENT WETHERELL,

Adm ni strative LaM/Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 8th day of August, 2006.

ENDNOTES

'/ Findings 1 through 32 were taken directly fromthe Anmended
Joint Stipulation, filed July 11, 2006; only m nor editorial
changes were nade. Finding 33 is based upon the excerpt of Tony
McNeal s deposition filed by Petitioners on July 21, 2006, which
was not objected to by the Departnent or Lighthouse.

2/ Al statutory references are to the 2005 version of the
Florida Statutes unless otherw se indicated.

3/ 1t is difficult to understand how the proposed subdi vision
would fit into the second conponent of the anal ysis because, as
expl ained in Cal oosa Property Oneners’ Association, 462 So. 2d
at 526, the cunul ative inpact doctrine is concerned with the
“precedential value of granting a permt under the assunption
that simlar future pernmits will be granted in the sanme | ocale”
(enmphasis supplied). Thus, even if Petitioners were correct
regarding the scope of the cumul ative inpact conponent of the
anal ysis required by Section 161.053(5)(a)3., Florida Statutes,
the anal ysis would focus on other simlar road projects that are
reasonably foreseeable in the vicinity of the road at issue in
the Permt Challenge and not the houses to be built as part of
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t he subdivision to be served by the road. That said, it seens
to this ALJ that the potential inpacts of the platted

subdi vision to be served by the road at issue in the Perm:t
Chal | enge coul d be characterized as secondary (i.e., indirect)

i npacts of the road project itself and be considered at |least in
a general sense as part of the first conponent of the anal ysis
under Rul e 62B-33.005(3)(a), particularly since the parties
agree that the sole purpose of the road is to serve the
subdi vi sion. See Conservancy, supra (explaining that
“’secondary’ inpacts are those that may result fromthe
permtted activity itself, and ‘cumul ative’ inpacts are inpacts
that may result fromthe addictive effects of many simlar
projects,” and holding that the hearing officer and the
Departnment erred by not considering the inpacts of a 75-unit
devel opnent that would be facilitated by the pipeline under
revi ew because those inpacts were secondary inpacts of the

pi peline project). Nevertheless, contrary to Petitioners’
argunment in their PFO (e.g., page 16), this distinction raises
guestions about the Departnent’s interpretation and/or
application of the rule, not the validity of its interpretation
of Section 161.053(5)(a)3., Florida Statutes, in the rule. The
reasonabl eness of the Departnent’s interpretation and/or
application of the rule are beyond the scope of this rule
chal | enge proceeding. See Fairfield Comunities, 522 So. 2d at
1014.

4 This Machata case involved a challenge to a nunber of
Departnent rules and unwitten policies, and it appears to have
been consolidated for purposes of hearing with the Machata case
reported at 1994 Fla. ENV LEXIS 45, which involved the issuance
of a CCCL permt. Separate orders were issued by the hearing
of ficer because he had final order authority in the rule
chal | enge case, but not in the permt case.
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Summary Final Order is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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